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WHO PAYS FOR WHAT IN A CONDOMINIUM WATER
LEAK SITUATION?

If our pipes burst this
winter, who is
responsible?

One of the most difficult questions posed to a condominium association board is: Who is responsible for damage caused
by a water leak? For example: water comes through the roof, intrudes into and damages upper condo unit #1, passes
through and damages the common element walls and floors along the way, then ends up in, and damages, lower condo
unit #2. Who is responsible for damage to the roof, condo unit #1, condo unit #2, and all the common elements in
between?

When our office is asked this question, our response is usually “It depends.” | know you hate hearing that answer, and |
hate giving it. But | have to give that answer until | know more. And the analysis is often complicated.

This article will hopefully make the infamous water leak analysis easier to understand. When you analyze a water
intrusion question, you need to answer three basic questions:

1. What, exactly, was damaged?

2. Who is responsible for maintaining and repairing the damaged component(s)?
3..Does negligence or insurance serve to shift the cost of repair to another party? é \)




1. What, exactly, was damaged?

The first thing you want to do is figure out what was da maged by the water. Carpet? Drywall? Furniture? Subflooring? It is

important to know the extent of the w. , including determining.and prioritizing scope
of repairs, mitigating further damage, and evaluating whether to file an insurance claim. ;‘@&

I know you’re probably thinking: “But don’t you want to first figure out where the w ?” Well, yes, you want
to know where the water came from, as you want to ensure the component 2iled is sufficiently repaired, But for the
purposes of determining who is responsible for water damage, the answer i

he source of the water could be

irrelevant to determining who is responsible for repairing the damage. DO NUT get stuck on this question as it is not
relevant until question no. 3.

2. Who is responsible for maintaining and repairing the damaged components?

Once you have compiled the list of damaged components, the next you thing you want to do is figure out whether the ;("
association or the owner is responsible for maintaining and repairing each of the damaged components. Maintenance / é
and repair responsibilities are laid out in the declaration (i.e., CC&Rs or covenants), so that’s where you want to look first.

In condominium communities, most often the declaration provides that the association is responsible for maintaining
and repairing the common elements, and the Qwner is responsible for maintaining the unit. Sounds easy, right? Wrong.
Be careful not to make any assumptions of what is included in the common elements vs. the unit. \\J ol

For example, if the declaration defines “common elements” as everything in the property “other than a unit”, which is a
fairly typical definition, then where does the unit start and the common elements begin? [f unit boundaries are the
perimeter walls, floors and ceilings, does the wall start at the paint, drywall or studs? Does the floor start at the carpet or
subflooring? Where would a fireplace fall within the unit boundaries? What about a pipe that exclusively serves a unit,
but part of the pipe is on the inside of the unit, and the rest of the pipe is on the outside of the unit?

Even if the declaration clearly identifies the boundaries of a unit, sometime maintenance and repair obligations are not \AO

tied to whether the component is part of the unit or the common elements. For example, it’s not uncommon for a
declaration to require an owner to maintain his or her limited common element balcony or patio, even though it’s not
part of the unit. It is also common for an association to be responsible for maintaining certain pipes that serve the
common elements or other units, even though they are located inside the unit boundaries.

Finally, what if the declaration is silent as to who is responsible for what? What if it’s the crawlspace, or the attic, or the
storage closet on the balcony that has been damaged, and the declaration states a whole lot of nothing about who
maintains such items? In those cases, you may want to review the condominium map for the association, as it may
provide an answer. For example, if the declaration states that the owner is responsible for maintaining all limited
common elements, and you’re unsure whether the attic is a limited common element, the condo map might clearly
depict all the limited common elements in the project, including the attic.

If neither the declaration nor the condo map assist, then you need to fall back on the general analysis of whether such
@ponent is inside or outside the unit boundaries in order to determine maintenance and repair obligations. You
should also contact your attorney!

Bottom line: Review the declaration (and sometimes the map) carefully and thoroughly, to ensure you’ve appropriately
identified the parties responsible for maintaining and repairing each damaged component.

3. Does negligence or insurance serve to shift the cost of that responsibility to another party?

Now that you’ve identified who has the general underlying obligation to maintain or repair the damaged component,
the analysis does not stop there. Two things could shift the obligation to pay for such maintenance or repair to another
party: (i) negligence, or (ii) ipsurance obligations. Let’s review both.

Negligence



Although the declaration might, for example, require the owner to maintain and repair their hardwood floors, if
someone else’s negligence was the cause of the hardwood floor damage, then under a negligence thegry the person that
caused the damage should be responsible for the cost of repair.

How do you analyze whether someone was negligent? Look to the following four elements of a negligence claim:

* Duty - The defendant owed a legal duty to the plaintiff under the circumstances;

* Breach - The defendant breached that legal duty by acting or failing to act in a certain way;

* _Causation - It was the defendant’s actions (or inaction) that actually caused the plaintiff’s injury; and
* Damages - The plaintiff was harmed or injured as a result of the defendant’s actions (orinaction).

_ Element #1: Duty

The first step is to determine whether the defendant owed the plaintiff a legal duty of care. |n the context of a condo
water leak, the association and owners owe the following duties of care to one another; properly and timely maintain

and repair the components they are obligated to maintain and repair.

Element #2: Breach of Duty

Next, determine whether the defendant breached this duty by doing (gr not doing something) that a reasonably prudent,
person would do under similar circumstances. In the context of a condo water leak, did the association fail to timely

maintain the roof? Qr, did the owner fail to adequately repair a water heater line? \\\%

_Element #3: Causation

The third element requires that the plaintiff show that the defendant’s negligence actually caused his or her injury or
damage. Sure, someone might be acting negligently, but the plaintiff can only recover if this neglicence causes the
injury.

For example, the association might have acted negligently by failing to repair a,hole in the roof which could allow water

to intrude. But if the unit water damage was caused by q failed pipe vs. the association’s failure to repair the hole, the
association’s negligence did not cause the damage.

Element #4: Damages

The final element of negligence is damages. This element requires that the owner or association suffered damages due
o the other party’s negligence, such as the incurring of repa incurring of h i ivi i i
repairs are being performed.

If the association or owner can prove the above four elements of negligence, then the negligent party should be
responsible for the costs of repairing the damaged component, even though they’re not responsible for repair under the

declaration.

Keep in mind that negligence only shifts the responsibility for the cost of repairs to the negligent party. It does not shift
the duty to repair the damaged component. For example, if the association has a duty to repair the garage doors, but the
garage doors were damaged due to an owner negligently backing into them, then the association still has the duty to
perform the repairs to the garage, but may hold the neglisent owner responsible for any costs incurred by the

association for such repairs.

Also, keep in mind that there are other examples of negligence than what is set forth above. If you’re unclear about
whether the association or an owner was negligent, review the situation with your attorney.

insurance

fgain although the declaration might, for example, require the owner to maintain and repair the drywall of the unit, A$§
either the declaration or the Colorado Common Interest Ownership Act (“CCIOA”) might require the Association to insure

such component. If the declaration and/or CCIOA require the association to obtain property insurance coverage over a

unit component that was damaged by a water leak, then you will need to determine two things: (i) estimated cost of

repair, and (ii) whether the type of loss isgfcfuded\mder the association’s insurance policy. @




and maintenance obligations in a condominium community do not always overlap. The association might, for example,
be required to obtain insurance coverage over components that it is usually not required to maintain or repair. Post-
CCIOA associations (i.e., associations that were created on or after July 1, 1992) fall into this category.

When determining whether the association or owner is required to insure a particular component, note that insurance l

CIOA associations that have horizontal boundarigs (such as condos) t

insure not only the common elements, BUT also the units, regardless of whether the declaration states otherwise. )0/
However the policy need not include the finished interior surfaces of the walls, floors, and ceilings of the units, or the é ¢

insta bv unit owners. So even if the owner is usually required to maintain and repajr yd
_ the units, CCIOA requires the association to insure the unit structures, except for the above-identified &clusicmi)

i.e., created prior to July 1, 1992), then look to the specific language of the
declaration itself for msurance responsibilities. Some declarations require the association to cover appliances, and even

carpet, furniture, and other personal property of the owner. Some declarations require the association to cover i<9»
improvements and betterments, whether installed by the declarant or the owner._Insurance obligations are document-, ~ \A
specific, so be sure to review the declaration thoroughly.

If the association is required to insure the damaged unit component per the declaration or CCIOA, then you will need to
determine the estimated cost of repairs. Why is this important? Because if the cost of repairs is less than the deductible
on the association’s policy, then there’s no duty to file an insurance claim since there will be no insurance proceeds
available to fix the repair.

The deductible portion of the policy is what the association is required to pay before any additional insurance proceeds
are available. So if the deductible on the association’s policy is $10,000, but the cost of repairs is only $5,000, then filing
an insurance claim is moot since the association is responsible for the first $10,000 worth of repairs.

In the situation where the cost of repairs is less than the deductible amount, then review the declaration for who is

_responsible for the loss within that deductible agount, Some declarations will require the association to be responsible

for such loss if the association is requir insur t. In that case, the association should pay for such
repairs. N'—{;

_Other declarations will require the party who is responsible for the underlying maintenance and repair of the damaged
component in the absence of insurance to be responsible for such loss. In that case, if the owner has the underlying
igation for maintaini iring the dam m nt, then the owner should pay for such repairs.

Other declarations are silent on who is responsible for the loss within the deductible portion of the policy. In that case,
C.R.S 38-33.3-313(6) allows post-CCIOA associations to adopt written nondiscriminatory policies and procedures
regarding, among other things, the responsibility for deductibles. For example, the association can hold negligent
owners causing such loss or benefiting from such repair or restoration responsible for the deductible.

The second thing you have to determine is whether the type of loss is excluded from the association’s policy. For
example, mold is often excluded, as is groundwater intrusion. If the loss is excluded, then even though the association
may be required to insure the damaged component, and even if the estimated cost of repairs is more than the
deductible amount, no insurance proceeds are available. |n this scenario ack o |
obligation for maintenance or repair of the damaged component; that party will be responsible for repairing the
damaged component.

_in the event the loss is covered under the policy, and the cost of repairs is higher than the deductible amount, then the
association should file a claim to trigger coverage, and use the insurance proceeds to perform the repairs on behalf of

the owner. That being said, there may be reasons why the association might not want to file a claim, the discussion of
which is outside the scope of this article, but typically it would be appropriate to file a claim.

CONCLUSION:

Analyzing water leak questions can be quite complicated, as seen above. But answering the following three questions
should make your analysis easier:

1. What, exactly, was damaged? O
L(




2. Who is responsible for maintaining and repairing the damaged component(s)?
3. Does negligence or insurance serve to shift the cost of repair to another party?

Another way to make it easier? Adopt a maintenance & insurance chart that clearly defines whether the association or
the owner is responsible for maintaining, repairing and insuring each component in the condo complex.

Another way to make it easier? Adopt a water leak policy, which provides specific steps the Association will take when
analyzing responsibility for damage caused by water leaks. The water leak policy would follow the steps outlined above.

Another way to make it easier? Adopt an insurance claims submission/allocation of deductible policy, so the Association
has clear procedures in place for filing insurance claims and allocating deductibles to the appropriate parties.

Another way to make it easier? Amend the declaration to add the maintenance & insurance chart discussed above
and/or to address liability for water leaks.

If you would like more information on any of the cost or process for any of the above recommendations, or if you have
questions on this article, please do not hesitate to contact an Altitude Community Law attorney today at 303-432-9999 or

hoalaw@altitude.law.
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Water Always Wins*

Are you properly insured by the HOA, yourself, or both?

If you live in Heather Ridge, then most likely you live
in an HOA that’s either a condo or “not a condo”
community. A “not a condo” community might be called
a townhome or planned-unit-development (PUD). This is
very important to know given mortgage types, insurance
coverage, and boundary lines between common elements
the HOA maintains and insures vs. what you own and are
responsible for.

One of the most common damage issues in Heather
Ridge is water. Water may come from various sources:
sewer backup, surface water, ground water, ceiling-roof
leaks, or internal water lines. It may come suddenly and
unexpectedly from wind and rain/hail flooding your unit;
or grow slowly over time from a leak behind walls or
under floors. . . and as a bonus could include mold.

When any or all of the above happen, an owner may feel
violated given safety and wellbeing issues. And probably
your biggest asset is your home, which is threatened until
something is done to repair, replace, or compensate for
damages.

Who’s responsible for your damage? It depends on
answering three basic questions:

1. What, exactly, was damaged?

2. Who is responsible for maintaining and repairing the
damaged component(s)?

3. Does negligence or insurance serve to shift the cost of
repair to another party?

As to question 1, the source of the water could be
irrelevant to determining who is responsible for repairing
the damages. Determining what was damaged and who is
responsible for its maintenance, repair, and replacement
is what you need to know.

The second question to list all damaged components and
determine who is responsible for maintaining and repair-
ing as described in your declarations, so look there first.
Also read any Rules & Regulations/Architectural Control
the HOA has for further definitions and responsibili-
ties. Older HOA declarations are sometimes limited in
detailing maintenance responsibility items such as attics,
basements, crawl spaces, storage closets, and detached
structures like garages/carports.

The last question has two components: negligence and
insurance obligations. Negligence in law may mean the
person that caused the damage could be responsible.
If the association or the owner can prove negligence,
even though they’re not responsible for repair under the
declaration, their duty to repair remains the same but
negligence may mean someone else pays.

“When determining whether the HOA or owner is
required to insure something, remember that community
maintenance and insurance obligations may not overlap
each other.” This means there are gaps in coverage and
responsibilities the state law (CCIOA) may rule on. For
example, drywall that an owner maintains but the HOA
insures under general common elements. Remember that
insurance obligations are document-specific, so read the
declarations.

Owners can be held liable for insurance deductible
expenses given negligence. For example, if an owner
turns off the heat in winter and the pipes burst and water
damages the building, the owner may be liable for the
deductible the HOA pays in its insurance claim.

*Credit Gary Thompson of Heather Ridge South for the
witty title.
Van Lewis
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Examples and professional responses by Dalton Spanbauer,
insurance agent for many Heather Ridge HOAs:

If a sprinkler line breaks and floods a unit’s
basementorcrawlspace, isthe HOAresponsiblefor
restoration? Water pours over the foundation or
comes in through window wells?

The HOA could be responsible for the sprinkler line and
anything dealing with that. If this floods into a basement,
and basements are excluded on most policies so even if
the association were responsible for the sprinkler that
broke, they most likely would not be “responsible” for the
damages to the owner’s basement.

If a sewer backs up into a basement? What if
basement is finished? Was it finished by the
builder as part of the finished home and covered
under general insurance? Or, the owner finished
it and not insured by the HOA? Role of HO-6?

Our understanding is it would fall on the owner. Even
if the builder finished out the basement at build. The
builder is acting as a contractor at that point in time. In
the original plans the basements are unfinished.

If water comes up through the foundation? That
classifies as surface water and my understanding
is the surface water would be excluded.

If an internal water line breaks and floods the builder
finished living areas? For this you would have to defer to
the association’s decs and see who has the responsibility
here. Coverage will follow that document exactly.

Wind and rain? Wind and hail?

Any surface water would be excluded, so rain etc. Wind
and hail is covered if it is damaging the roof, siding and

}vhatever other exterior item the association is responsible
Or.

Remember, please consult with your insurance
agent and an attorney about all insurance and legal
matters. This article is for general information only.

Dalton Spanbauer
Anderson Ban Insurance
Work: 303-814-3558 Ext 2
Cell: 303-250-5077

2024 property tax articles and changes. Visil
heatherridgerealestate.com
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